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1 Smith was a lawyer. He was among 
those men who founded the Calgary 
Bar Association in 1890 and are 
remembered today for their “pursuit 
of cordial intercourse.”2 Smith also 
provided legal guidance to the civic 
government as the solicitor for the 
City of Calgary. A man on the make 
in the rugged white male homo‑
social culture of the prairies, Smith 
also spent much time in Regina 
arguing before the same court that 
tried him for “gross indecency” in 
February 1902. 

In Calgary, Smith’s law office on 
Stephen Avenue was home. There, 
in one of its three back rooms, he 
and Walter talked about sex, read 
pornography, and masturbated to‑
gether. We know they were sexually 
and physically intimate—“we took 
hold of one another’s genital organs 
and played with them several times” 

—because of Walter’s testimony in 
the legal casefile Rex v. J. B. Smith 
(1902).3 As an artifact and archive, 

Rex v. Smith documents the threat 
queerness posed to male settlers, 
their bodies, and the state’s efforts 
to reproduce heterosexual settler 

‑colonialism in early Calgary.
Twenty‑two documents filed in 

the Provincial Archives of Alberta 
at Edmonton archive the intimate 
details of four sexual encounters 
between two white settler men over 
three years from October 1899 to 
October 1901. Rex. v. Smith is among 
a subset of court proceedings that 
detail settler‑colonial anxieties 
about queer carnal acts on these 
mythologized and manly prairies.4 
Such unnatural acts were among 
the many crimes registered by the 
expanding settler state through the 
Supreme Court of the North West 
Territories. These artifacts of the 
flexing of colonial power detail acts 
of bestiality, sodomy, and gross 
indecency, as well as cases of violent 
rape, sexual assault, and seduction.5 
The very existence of such cases 

calls into question the “popular 
and frontier‑inspired” depiction of 
prairie Canada as the Last Best West. 
These documents of carnal excess, 
reveal the rich contours of a queer 
colonial underworld.6 Here I ask 
what Rex v. Smith can teach us about 
the queer and contested history of 
settler and sexual rule in Canada’s 
prairie west?7 

According to one of Walter’s four 
“Witness Depositions,” the two met 
in 1898 or 1899 on Calgary’s cricket 
pitch where James umpired the 
matches, and Walter fielded. They 
spoke “several times,” and eventual‑
ly, James offered the younger Walter 
a job. He testified that, “One day, he 
told me he would like to have me 
work in his office.” Soon Walter was 
sweeping the shop after school and 
lighting the fire in the mornings. 
Such forms of paid labour were 
part of urban working‑class boy 
culture in Toronto and Montreal 
and were not far removed from 

At about 9:00 PM on 31 October 1901, sixteen-year-old 
Walter Joseph McHugh confessed to his father that he 
had had sex (multiple times) with another Calgary man, 

a bachelor in his mid-40s named James Bruce Smith.1
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sex and violence.8 Within weeks of 
starting his job or “about the time 
the first contingent left for S. Africa,” 
James invited Walter to his Stephen 
Avenue office after hours. That ap‑
pears to be the first night that they 

“rubbed [each other] off.” Then in 
February of 1900, on the weekend of 
Calgary’s annual curling bonspiel in 
which James was playing, they had 
sex again. And at least twice more in 
1901.9 It is unclear if this chronology 
resulted from James’ mobile prairie 
life or something else entirely.10 Yet 
Walter repeatedly insisted in front 
of Smith, his father, and Gilbert E. 
Sanders, the Justice of Peace who 
gathered the state’s evidence, that 
the physical and sexual intimacy 
between his and James’ male bodies 

was consensual.11 “I am 
willing to do this,” Walter 
told the court on multiple 
occasions.12 

Because James worked 
as a lawyer, he and Walter 
only ever acted on their 
illicit desires in private. Or 
so they told the court. The 
queerness of their sexual 
intimacy became the busi‑
ness of the settler state, not 
because someone caught 
them, but because Walter’s 
father, Felix McHugh, had 
gone to the authorities. In 
reporting James and his 
son, Felix demonstrated 
a colonial common sense 
that recognized his son’s 
sexual transgression as a 
queer threat to his mas‑
culine settler identity and 
family.13 Walter’s father 
thus set in motion the 
levers of colonial ruling 
that created this casefile. 
On Saturday, 21 December 

1901, he visited Sanders to make 
a “Statement of Information” that 
declared he had “reason to believe 
and does believe” that James Smith 

“on or about the 20th day of October 
AD 1901 and on many occasions pre‑
vious to that date” committed “acts 
of gross indecency” with “another 
male person”—his son—Walter 
Joseph McHugh.14 That day Sanders 
issued a warrant to apprehend 
Smith—the second document 
in this casefile—so that he may 

“answer unto the said charge” and be 
“dealt with according to the law.”15

Felix accused James of trans‑
gressing the 1892 Criminal Code 
of Canada with Walter. This Code 
detailed for the Dominion, its 
territories, and peoples the fault 

lines of colonial difference.16 It 
also punished those whose actions 
threatened to undermine the suc‑
cess of settler colonialism in Canada. 
Queer carnal acts posed a particular 
problem to the colonial order, as de‑
tailed in the section titled “offences 
against morality.” Here chapters on 
sodomy, buggery and the newly‑cre‑
ated category of “gross indecency” 
incrementally punished acts of 
unnatural sex. So encompassing 
was the phrase “gross indecency” 
that when debating the Code in the 
Canadian Parliament, Minister of 
Justice John Thompson admitted 
that “it is impossible to define these 
cases by any form of words.”17 

Canada was not alone in its efforts 
to shore up the straightness of the 
settler state and its subjects through 
the giving and taking of sexual 
liberties in these years.18 This 1892 
Code was no late‑nineteenth‑centu‑
ry invention; rather, it consolidated 
earlier legislation from the various 
British North American colonies, 
expanded that reach chronologi‑
cally, and effectively recriminalized 
unnatural sex in those parts of the 
continent that Canada was actively 
colonizing. In this way, sex between 
men became one of a series of queer 
threats to heterosexual masculinity 
in Canada’s prairie empire.19

Of all the words spoken then re‑
corded in Rex v. Smith, a mere thir‑
ty‑nine—each entered into the ar‑
chive through a separate “Statement 
of the Accused”—hint at how Smith 
registered this common‑sense 
practice of sexual rule that deemed 
him a queer threat to the colonial 
order of things. Smith was most 
verbose when he first spoke before 
J. P. Sanders at a preliminary hear‑
ing held at Calgary on 23 December 
1901. “I know nothing to say here,” 

The Warrant to Apprehend James Smith on the charge that 
he had committed multiple acts of gross indecency with 
another male person (Walter McHugh) was issued on by 
Gilbert Sanders, Justice of the Peace, on 21 December 1901. 
Provincial Archives of Alberta, GR1979.0266/510, Box 5
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he gasped, “further than that there 
is not the slightest word of truth in 
the Criminal Charge that is brought 
against me.” Was Smith at such a 
loss for words that, as he registered 
the charge against him, all he could 
muster was that they were untrue? 
At a second, third, and then fourth 
preliminary hearing, Smith uttered 
even fewer words in defence of 
his non‑queerness. To the charge 
that he and Walter were “grossly 
indecent” in October 1899 when 
they masturbated in his office: “The 
charge is untrue.” Regarding the 
weekend of the Calgary bonspiel 
in February 1900 when they did so 
again: “The charge is untrue.” And 
then again in June and October 1901: 

“The charge is not true.”20 
To riff on the perceptive and evoc‑

ative question asked by H. G. Cocks 
in his examination of the voices of 
the men accused of sodomy in nine‑
teenth‑century England, this was 
not the sodomite speaking.21 What 
then was going on here? Was Smith 
suggesting that Walter was a liar? 
Or was there more at play? When 
asked on four different occasions, 

Smith appears to have been at a 
loss for words, unable to articulate 
a response to a law that effectively 
identified him and queerness as 
threats. It is also probable that 
Smith, a lawyer, employed denial 
as a defence tactic. It was, after all, 
challenging to prove that a man had 
transgressed the threshold between 
manliness and queerness and con‑
vict him of “gross indecency.” This 
was especially so for white, well‑net‑
worked, and respectable men like 
Smith.22 But might Smith’s silence 
be a queer act of dissent? Might the 
act of not speaking be an example 
of queer resistance aimed not at 
Walter’s truth‑telling but the crim‑
inalization and characterization of 
sex between men as grossly indecent? 
Was Smith challenging the increas‑
ingly dominant ideal that deemed 
white men complete when living in 
heterosexual, same‑race, patriarchal 

unions?23 Perhaps. Whatever 
Smith’s intent, on 4 February 1902, 
before the Honourable Thomas H. 
McGuire, a judge of the Supreme 
Court of the North West Territories, 
Smith asserted he was “not guilty. 
[original]” Though somebody had 
struck Smith’s last words from the 
record, his archived brevity had 
worked. Later that day, McGuire 
officially proclaimed Smith “not 
guilty.” This time these two words 
remained. 

Rex v. Smith ends here. It is an 
archive of an angry father and a 
family shamed. An artifact of a 
young man, Walter, who repeatedly 
testified to having had sex with 
another man and was soon after 
sent to Ottawa College in Ontario.24 
It is also the record of a bachelor, 
James, declared innocent of grossly 
indecent behaviour but who would 
no longer be the man among men 

Justice of the Peace Gilbert E. Sanders, the 
man who oversaw the preliminary gathering of 
evidence that made its way into Rex v. Smith, 
stands tall at the North-West Mounted Police 
post (Fort Calgary) in 1903. Libraries and Cultural 
Resources Digital Collections, University of Calgary, Glenbow 
Digital Photo Collection, NA-2114-2

The McHugh Family at the start of the twentieth century. Walter is standing directly behind 
his father who reported him and James Smith to Justice of the Peace Sanders for gross 
indecency. The youngest boy in the photograph, John, would record the family’s history 
in the 1960s. Libraries and Cultural Resources Digital Collections, University of Calgary, Glenbow Digital Photo 
Collection, NA-217-6
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