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       The South African case of Minister of Health v. Treatment Action Campaign (2002) may be the world’s best known recent social rights decision. Usually studied in terms of doctrine and remedy, the decision has been praised or blamed for its cautious approach to defining and enforcing social rights.  But neither the court’s approach to doctrine and remedy nor the case’s significance for social rights advocacy and constitutional theory can be understood apart from the movement-building, cultural transformations and institutional reform strategies that shaped both the litigation and the Constitutional Court’s response.   This draft book chapter, drawing on primary research and extensive conversations with Treatment Action Campaign’s leaders and lawyers, offers an empirically rich, theoretically informed account of these more complex dimensions of the 2002 case, its setting and its aftermath, to the present.

    This richer narrative analyzes the work of social rights advocates and social movement in creating political and institutional contexts that enabled seemingly gingerly judicial review and narrow judicial remedies to promote broad and deep reforms in social provision – bringing a constitutional social right to earth.  The narrative draws together realms that constitutional theory usually keeps apart: cultural transformations in constitutional meaning, rights interpretations, and rights-bearing identities wrought by successful social movements; and institutional reforms and innovations produced by successful collaborations among courts, social movements, and other social and political actors.  Theorized separately in constitutional scholarship, as practices on behalf of the dispossessed, these different kinds of change depend on one another.  We call this a polity-based approach to social rights advocacy and contrast it with other approaches.  

    At once a NGO and a social movement, Treatment Action Campaign (TAC) led the decade-long struggle to prod the South African government to provide life-saving anti-retroviral treatment to hundreds of thousands of HIV/AIDS sufferers in the nation’s public healthcare system    It prevailed despite the obdurate resistance of the nation’s President and most of the African National Congress leadership.  TAC made the polity and not the courts its chief sphere for rights claims.  It raised broad politico-constitutional claims and pursued broad programmatic changes and institutional innovations outside the courts, while pursuing narrow legal-constitutional claims in the courts. 

    Melding the nation’s new Bill of Rights with a grammar of protest and cultural contention inherited from the Anti-Apartheid movement and grass-roots “empowerment” and “treatment literacy” strategies culled from around the world, TAC built up hundreds of local branches and a poor people’s social movement among HIV/AIDS sufferers.  Treatment Literacy combined with “rights education” enabled poor South Africans with HIV/AIDS to participate in and make demands on their own treatment and care – and to remake themselves into rights-bearing members of local communities, activist organizations and larger publics.  By holding Treatment Literacy workshops not only in hospitals and clinics but in countless schools, churches, union halls and workplaces, TAC also succeeded in providing South Africans with a new public vocabulary for understanding and reckoning with the pandemic in the face of official HIV/AIDS “denialism.”  At the same time, TAC’s attorneys, activists, and its academic, NGO and professional allies pushed forward policy initiatives, programmatic alternatives and institutional experiments at every level of healthcare governance.  TAC used litigation in service of these many-sided strategies to open up policy-making processes, to fashion democratic and pro-poor programs and policies, to prod government to implement them and to monitor its progress.   While it used litigation sparingly, TAC’s court victories provided invaluable political leverage and moral authority –  more powerfully so than the scholarly literature of juris-skeptics or even juris-optimists would predict.   TAC’s polity-centered use of litigation, we’ll see, has suited and helped shape the Constitutional Court’s own understanding of the judicial role in adjudicating and realizing constitutional social rights via iterative encounters, confrontations and collaborations with civil society and state actors. 

   Much that is said about Treatment Action Campaign and South Africa’s Constitutional Court emphasizes the distinctiveness of South African experience.   But it’s a mistake to overlook the more generalizable features of the strategies recounted here.  Like many constitutional courts around the globe, South Africa’s prefers to husband its political capital, to intervene modestly and in “compelling” cases, and to shun sweeping programmatic decrees.  It prefers to help and rely upon civil society organizations and reform-minded political actors to develop the political and institutional contexts that make relatively modest, iterative judicial interventions yield maximal effects.   This vision of judicial collaboration with civil society organizations and reform-minded state actors comports with what constitutional courts elsewhere seem willing to hazard in the name of social rights.   Thus, this contexts-creating craft is worth cultivating in many places; and by recounting TAC’s and the South African Court’s collaboration in some detail, we have tried to convey what we have learned about it.   

INTRODUCTION

      Shortly after ratifying their nation’s first democratic Constitution in 1996, South Africans began fighting the HIV/AIDS pandemic - and fighting about it.   Many called the pandemic the “new Apartheid” bringing forth another great collective struggle and a divisive contest deeply shaped by the past.  Today, the pandemic afflicts millions of South Africans.   About  five million are infected with HIV;  roughly 600,000 now suffer from AIDS.  And each day, hundreds die from AIDS-related illnesses.   Because of HIV/AIDS the life expectancy of today’s South Africans is fifty-one, thirteen years less than in 1990.    These numbers would not be so vast had Western pharmaceutical companies and South Africa’s new democratic government acted responsibly in the 1990s and early 2000s.   But the numbers would be worse today and the future bleaker, had the corporations and government not been challenged and their policies transformed by a remarkable social rights struggle led by the Treatment Action Campaign.   

       Treatment Action Campaign (TAC) was founded in Cape Town on Human Rights Day, 1998 by a handful of gay rights activists, most of them, like the group’s leader Zackie Achmat, also veterans of the Anti-Apartheid movement.   Growing into a social movement and NGO that melded grass roots organizing with mass protests and media, lobbying and litigation campaigns at the national and international level, TAC first captured the imaginations of human rights and AIDS activists around the world with its inspired battle against international pharmaceutical companies to bring down drug prices and allow importing of cheap generics to treat HIV/AIDS patients in South Africa.  TAC has drawn its rank and file mainly from urban black South Africans, most of them HIV positive young women and men, mostly poor and unemployed, though with secondary schooling.  But TAC’s organization and networks of support cuts broadly across racial and ethnic, class and occupational lines, drawing in great numbers of health care professionals, university students, and journalists.  TAC, most observers agree, became the ANC
 leadership’s most vexatious, astute and visible loyal but militant opposition.
         TAC has learned some lessons about creative social rights advocacy.  In this Chapter, we focus on two undertakings.  The first concerns the 2002 Constitutional Court decision, Minister of Health v. Treatment Action Campaign and its aftermath.  The decision ordered government to provide anti-retroviral (ARVT) treatment in the public healthcare system to prevent mother-to-child transmission of HIV.  The aftermath concerned the struggle for a national treatment plan for all South Africans with HIV/AIDS.  We use the litigation and aftermath to explore the challenges of linking rights advocacy inside the courts to advocacy in myriad other arenas and of using judicial recognition to help bring social rights to earth in the form of actual social provision.   TAC has used litigation sparingly in service of many-sided strategies to prod government to change state policies, to open up policy-making processes, and to fashion and implement robust and democratic programs of social provision.  Court victories are not the objects of movement campaigns, but one of several sources of political leverage and moral authority to promote pro-poor policy changes and institutional reforms.   

        To help draw out the distinctive features of this politics-centered approach to SER advocacy, we contrast it with two other, stylized models or ideal types of advocacy: (a) a court-centered model in which judicial victories are the main objective and determine the other elements of movement strategy and (b) a decentralized, grass-roots empowerment model that links the “local” and the “global” planes of anti-poverty and social rights advocacy, while avoiding serious, sustained engagement with national policy-making and shunning state and party institutions and national political organizations.  Both grass-roots empowerment and international collaborations have proved essential to TAC, as this chapter will make clear.    But hewing only to local and international action seems chronically insufficient.   Shunning national political action and large-scale national institutions in favor of “glocalization,” we think, risks making social rights advocacy a kind and gentle reflection of the neoliberal outlook and policies that social rights advocates oppose.   
      “Glocalization,” in South Africa and elsewhere, comes in both soft neoliberal and ultra-left varieties.  The first spurns “politics” and alliances with state officialdom and large-scale national organizations aiming to influence state policy, because it regards the state and political institutions as hopelessly inefficient and corrupt.  The second spurns them as “instruments of capitalist domination.”   This latter view finds many proponents among leaders of South Africa’s landless people, shackdwellers, anti-eviction and anti-privatisation movements and organizations.  For them, TAC’s critical engagements – sometimes assailing but sometimes cooperating - with the ANC government are a betrayal of social-movement radicalism.
     Our second case study looks at TAC’s Treatment Literacy Campaign.   Treatment literacy programs aim to empower people with HIV/AIDS by teaching them about the biomedical workings of HIV and AIDS, of anti-retroviral (ARV) medicines and the medicines’ side effects, about opportunistic infections and the illnesses accompanying AIDS.    Such programs can supply a common ground between public health administrators and policy-makers, who need ways to get HIV/AIDS patients to take responsibility for their own care, and civic associations of people living with HIV/AIDS who need an ongoing, institutional basis for individual and collective dignity and empowerment.   TAC’s Treatment Literacy Campaign has wedded scientific and medical literacy with lessons about safe sex and women’s rights, about the social rights provisions in the South African Constitution and the meaning of rights to health care, dignity and equality in the context of the HIV/AIDS pandemic.   The Campaign has empowered poor and physically and spiritually debilitated South Africans with HIV/AIDS to participate in and make demands on their own treatment and care – and to remake themselves into rights-bearing members of local communities, activist organizations and larger publics, with a stake in the future of South Africa’s healthcare and social policies.    By holding countless Treatment Literacy workshops not only in hospitals and clinics but in schools, churches, union halls, and workplaces, TAC also succeeded in providing tens of thousands of South Africans with a new and richly informed public vocabulary for understanding and reckoning with the pandemic.

    Treatment Literacy was a double necessity in South Africa.  With a Minister of Health espousing poverty-reduction and garlic-and-beetroots soup as a sufficient national response to HIV/AIDS, and a President loudly doubting the disease’s sexual transmission and the efficacy of anti-retroviral medicines, it became imperative to supply South Africans of all races and classes with knowledge to make their own personal and political choices.   At the same time, finding a way to administer an arduous life-long treatment regimen of anti-retroviral medicines for hundreds of thousands of poor South Africans through a rickety, understaffed public health system’s far-flung clinics demanded the invention of novel ways to make patients active, knowledgeable participants in their own health care.  

 We recount the Treatment Literacy Campaign here because we think it holds out promise as a model of methods of education, outreach and institutional reform that help equip and enable the “clients” of social programs to participate in reforming and reshaping local state institutions and wider systems of social provision.  The Campaign provides a study of institutionalizing social rights, while maintaining political vigor, via movement-based and movement-linked agents and practices in institutional design.  

  Finally, the Treatment Literacy Campaign’s trajectory also illustrates our argument about the limits of “glocalization.”   TAC, we’ll see, fashioned its first treatment literacy groups in collaboration with the international NGO, Medecins Sans Frontieres (MSF) [Doctors Without Borders].   MSF wanted to show what AIDS experts doubted: that a rickety public health system in sub-Saharan Africa could support - and poor African patients adhere to - an ARV treatment regime.  MSF supplied a handful of doctors and funds to outfit one urban and a few rural clinics.  TAC provided local knowledge, organizational savvy, and volunteers to lead treatment literacy and support groups.  Here was “glocalization” in action, asking and getting nothing from the national public health system but permission to launch the modest experiment at MSF’s expense.  

   Four years out, the MSF/TAC experiment was working.  Calls for “scaling up” the MSF/TAC model began to ring out, and MSF closed up shop; it was not in the “scaling up” business.   Government, however, remained obdurately opposed to any public provision of ARVs, and TAC continued to campaign against that opposition.  

Vouchsafing the basic right to HIV/AIDS treatment to the hundreds of thousands who needed it required several more years of action and engagement at the national level, which the decentralized model of anti-poverty and social rights advocacy studiously avoids.   Painstaking and pragmatic national action ultimately enabled TAC to put community- and clinic-based ARV treatment at the heart of South Africa’s HIV/AIDS program, with Treatment Literacy groups a key element.   The lesson is simple and pointed.   Grassroots empowerment and mobilization was essential; so was international support.  But sustained action on all three levels – the local and the global, but also the national – was necessary to begin bringing this particular bundle of social rights to earth. 

I. Minister of Health v. Treatment Action Campaign: A Pragmatic, Politics-Centered Approach to Social Rights Advocacy and Litigation

    Social rights are the step children of the rights family.  Many thoughtful advocates and scholars believe that precious little can be gained by bringing them to court.  Seeking judicial vindication of social rights claims, they insist, diverts thought and energy from more fruitful ways of attacking denials of social needs and aspirations.   Winning judicial vindication brings little change in actual social provision and tends to legitimate ongoing deprivations.  We don’t belittle these arguments and experiences, but we think there often are ways to use litigation to help bring about substantial change by putting litigation into the service of political and social movement strategies outside the courts.

     Let’s call this a politics-centered approach to rights advocacy and contrast it with a court-centered model.  A classic example of the latter comes from outside the social rights arena, in the NAACP battle to win judicial condemnation of the United States’ segregated public schools.   The NAACP did not ignore other battle grounds.   But harsh political constraints combined with outlook and ideology gradually led the organization to put judicial victories at the center of its strategy, ahead of politics or movement-building.  The latter were subordinate to getting the nation’s high court to declare segregation unconstitutional.  The Supreme Court’s 1954 decision in Brown v. Board of Education did so and directed lower courts to follow suit.  But remedies famously fell short; most often, nothing changed.  Or rather, nothing changed until a decade after Brown, when massive and violent resistance to desegregation in the U.S. South combined with the birth of a social movement, which courted and bore the brunt of that violence, to compel the nation’s law-makers into action against the segregated schools and social institutions of the South.  Even then, however, the NAACP’s court-based strategy of orchestrating desegregation of U.S. schools fell tragically short of providing equal education.
     TAC’s approach to rights advocacy has been, in many ways, the opposite of the NAACP’s.   TAC’s chief sphere for rights claims has been the polity.  Movement- and coalition-building, policy proposals and political initiatives, publicity and lobbying campaigns: all these have been forged ahead of litigation strategy, and the latter has been subordinate to them.   “Rights talk,” however, has been no less central to TAC than it was to the NAACP; TAC has cast its case for the right to health care for people with HIV/AIDS in broad social-democratic and participatory- and deliberative-democratic constitutional terms – combining a bold politico-constitutional case with a narrowly crafted legal-constitutional strategy.  

      In large measure, this difference is a product of circumstances.  The South African Constitution forthrightly sets out a host of social rights, including the right to health care; it declares that the rights entail affirmative governmental duties, and it makes them justiciable.  What’s more, South Africa’s ANC government has acknowledged, in principle, its obligations to undertake broad provision of social goods.  Social rights advocates in the “new South Africa” are also situated differently from the NAACP in the 1950s and 1960s; unlike the NAACP, they don’t speak for a disenfranchised racial minority.  Poor, overwhelmingly non-white South Africans without access to adequate social provision are an enfranchised but dispossessed majority, bearing the brunt of the government’s efforts to abide by the strictures of corporate elites and global financial institutions.    Hewing to neo-liberal economic policies, hoping for “redistribution through growth,” the ANC-led government has felt compelled to shortchange many of its founding commitments to the most vulnerable.  In this context, the need is not for bold new constitutional principles like the one announced in Brown v. Board of Education; it is for large changes on the ground, and judicial interventions that help stir and catalyze them.   TAC, as we’re about to see, has chosen to use litigation cautiously and sparingly in service of many-sided strategies to prod government to change state policies, to open up policy-making processes, and to fashion and implement decent and democratic health care programs.  Court victories have not been the objects of movement campaigns, but instead one important source of political leverage and moral authority to promote pro-poor policy changes and institutional reforms.  
                   *                                          *                                   *

In 1994, a few years before TAC’s founding, came an important breakthrough in HIV/AIDS medicine: simple, effective treatment for Preventing Mother to Child Transmission (PMTCT).   So, in ’98, at its founding, TAC announced its first programmatic objective: demand for a government program to prevent MTCT.   In an initial show of cooperation that year, TAC and the government issued a joint statement naming drug prices as a major barrier. Thus, lobbying, litigation, and publicity aimed against the manufacturers of anti-retroviral (ARV) medications promised to be the heart of TAC’s PMTCT campaign and of the broader battle for ARV treatment for South Africans with HIV/AIDS. Drawing on the precedent of divestment campaigns during the Anti-Apartheid struggle, TAC used international networks of human rights organizations to pressure corporations, only now the targets were the multi-national pharmaceutical companies, big pharma. Some of these human rights organizations, such as Oxfam, were familiar players during the Anti-Apartheid era.   

    Also on hand from the Anti-Apartheid era was a grammar of symbolic action via civil disobedience. The defiance campaigns of the 1960s and 1980s provided a resonant script for TAC leader Zackie Achmat’s public defiance of the national and international legal bars to importing generic drugs.  In this highly visible fashion, TAC pressured the government to invoke the emergency provisions that would trigger exemptions from WTO’s Trade-Related Aspects of Intellectual Property Rights agreement or TRIPS.   Pfizer, as the manufacturer of the wildly expensive, life-saving medicine whose generic counterpart Achmat illegally brought into the country, became the subject of an international public outcry, while South African pharmaceutical associations became the targets of international mobilization, national protest and litigation.
    

       In late 1999, however, as the campaign against big pharma unfolded, a second front opened: this one against the government.
 The emergence of a denialist outlook in government circles led to resistance and delay on the government’s part, even as TAC’s efforts against big pharma met with some significant success and HIV/AIDS drugs became more affordable and accessible.  Denialism wove together many strands of culture and ideology. One was “dissident” science originating in the U.S. and Canada that held that the evidence linking HIV to AIDS, which the overwhelming majority of the scientific and medical community found compelling, was bogus and unpersuasive; that the AIDS epidemic in Africa was more likely a constellation of many illnesses and the result of many causal factors, including malnutrition and poverty; and that scarce medical resources were ill-spent on anti-retroviral drugs that were called dangerous, even toxic.

Another strand was African nationalist and anti-imperialist/post-colonial thinking, which heard in mainstream medical and public health approaches to the HIV/AIDS epidemic in Africa echoes of colonial and apartheid rule: racist stereotypes and stigmas about “savage” and “promiscuous” “African sexuality;” a yoking together of “black Africans” with homosexuals, drug users, and sex workers - a universe of despised and deviant “others;” and finally brutal  memories of experimentation with dangerously toxic drugs on African subjects.  Against this backdrop, it was easy to see the promotion of ARV medications as profiting Western drug manufacturers and injuring Africans, while ignoring the social-historical roots of the epidemic in Apartheid’s generations of poverty and neglect.


Perhaps it should be no surprise, then, that this outlook took hold among a significant portion of the ANC leadership. Although it flouts overwhelming evidence that HIV and AIDS are causally linked and that anti-retroviral drugs save lives,  it gathers support from the bitter historical experiences of racist medical “science” and brutal treatment of black South Africans at the hands of white public health officialdom. It resonates with popular resistance and unease toward the sexual and gender issues raised by HIV/AIDS, as well as well-earned popular mistrust of “Western medicine,” “white doctors,” and big pharma, and the durable faith of many South Africans in traditional healers, free of these distressing associations.  Denialism from above has tapped into and bolstered popular forms of AIDS denial from below, those fueled by stigma and shame, driving AIDS sufferers out of families and communities, and by popular “white conspiracy” theories.

Mandela shunned the topic during his presidency. The Mbeki-ites, however, vocally embraced it. Peter Mokaba, a Mbeki lieutenant and ANC leader, wrote a few months before dying of AIDS himself, “The story that HIV causes AIDS is being promoted through lies, pseudo-science, violence. . . . We refuse to be agents for using our people as guinea pigs and have a responsibility to defeat the intended genocide and dehumanization of the African family and society. . . .” Lashing out at the bigotry that equates blacks with promiscuity and portrays Africans as diseased, poor, and begging the West for aid, Mokaba’s long manifesto concluded: “Yes, we are sex crazy! Yes, we are diseased! Yes, we spread the deadly HIV through uncontrolled heterosexual sex!  In this regard, yes, we are different from the US and Europe! Yes, we the men, abuse women and the girl-child with gay abandon! Yes, we do believe that sleeping with young virgins will cure us of AIDS!  Yes, as a result of all this, we are threatened with destruction by the HIV/AIDS pandemic!  Yes, what we need, and cannot afford because we are poor, are condoms and anti-retroviral drugs! Help!”

Mbeki was more controlled making the same point in a 2001 lecture at Fort Hare University, South Africa’s leading historically black university: “And thus it happens that others who consider themselves to be our leaders [i.e., Achmat and TAC] take to the streets carrying their placards. . . convinced that we are but natural born, promiscuous carriers of germs, unique in the world, they proclaim that our continent is doomed to an inevitable mortal end because of our unconquerable devotion to the sin of lust.”
 

For Mbeki, then, “dissident” HIV/AIDS science resonated with Africanist pride and Africanist rage and revulsion at racism garbed as medical science, and it buoyed resistance to the vast fiscal burdens of taking on board anti-retroviral treatment for millions of South Africans. Hundreds of millions of rands for anti-retroviral drugs were hundreds of millions less for other social programs in a context of neo-liberal fiscal constraint, in which Mbeki was constantly fending off demands for more spending.  Thus, Mbeki’s finance minister, Trevor Manuel condemned what he called “the medicalisation of poverty.”  “The rhetoric about the effectiveness of antiretrovirals is a lot of voodoo,” he told Parliament. “This notion that it’s ARVs or bust is bunkum.  It’s a position that can only be taken by pharmaceutical companies...[O]ur investment has to be in prevention.”
   Better to spend on fighting the poverty that makes South Africans vulnerable, the Mbeki-ites believed.  Better to spend on the healthy than on the sick and dying was the not-so-hidden subtext of many of their AIDS pronouncements. And so, steely economic “realism” melded with bitter historical memories and racial and sexual rage to produce wildly dysfunctional, deadly policies.


Mingled with the Mbeki-ites’ lunatic dissident science and the denialist current in official circles were genuine cautions about costs, risks, safety and capacity to implement anti-retroviral treatments and even the simple form of PMTCT. Thus, in late 1999 and early 2000, TAC agreed to still its demands for a national PMTCT program while the government awaited the outcome of a local South African trial of the simplest Nevirapine regime for PMTCT.
 The local trial’s preliminary results were heartening. At the same time, in virtue of persistent mobilizations and pressure from TAC and its international allies, the manufacturer of Nevirapine, Boehringer Ingelheim, offered to supply the drug at no cost to the South African public health system for five years.
 Still the government resisted rolling out a PMTCT treatment program, invoking arguments from complexity and institutional capacity (ironically, echoing those Western “experts” who long doubted the capacity of “third-world and developing” nations responsibly to administer and use antiretroviral treatment for HIV/AIDS).  Here, the government’s position—lamenting the high cost of ARV drugs, making Nevirapine available in a handful of pilot sites, but deferring full-scale roll-out of PMTCT program, while it gathered “more information” about matters like “resistance” [i.e., drug-resistant strains bred by inconstant drug regimens] and needed infrastructure—was not obviously unreasonable.  On its face, this was the kind of complex policy judgment that courts are loathe to overturn.  Thus, TAC pursued a painstakingly patient path to court, tenaciously accumulating and disseminating medical/scientific evidence, repeatedly calling on government to hasten—and to make transparent—its decision-making processes, while persistently dramatizing the human toll of procrastination.  This patient and multi-faceted approach may have been essential to generating broad agreement among many of South Africa’s elites (business, professional, trade union, academic, and media) outside the ANC  hierarchy that the government’s PMTCT policies were, in fact, morally and medically indefensible, and this tack surely was essential to the courts’ readiness to rule against government and order the roll-out.


Although it resumed preparations for litigation against the government in July of 2000, once more TAC paused on the path to court, this time to await registration of Nevirapine by South Africa’s Medicines Control Council (MCC) to avoid the issue of “off-label” use of the drug for PMTCT and to avoid framing litigation around demand for AZT, which was registered but entailed a more complex course of treatment.
  Meanwhile, TAC renewed and intensified its campaign for a nation-wide PMTCT program in the media and in civil society, via public discourse, debate, demonstrations, and protests, keeping in the public eye the results of manifold tests and pilot programs of Nevirapine for PMTCT and the intransigence and resistance-to-reason of government decision makers. 


After the MCC registration process was completed, the protests, framed around denial of constitutional rights to life and health, grew increasingly militant. TAC activists occupied government offices. Achmat confronted the Minister of Health face-to-face in a tense televised public meeting.  The government, TAC charged, was bringing about needless deaths, hundreds each month, killing the children of the poor; the government had no more justifications for denying the right to treatment.
  A poster appeared on township and city walls, juxtaposing the iconic photograph of a teenage boy carrying a younger brother who had been killed by the security forces during the 1976 Soweto uprising, with another photo of another teenager carrying a younger sibling, felled by AIDS.  Achmat and TAC were rekindling charged and bitter memories of Apartheid, adapting the cultural forms and practices—the songs, chants, funeral marches, defiance campaigns, and mass demonstrations—that were wielded against the white Apartheid government in the freedom struggle, and wielding them against the ANC. “We could not have mounted TAC a generation later,” Achmat thinks. “Everyone would have forgotten the steps. Everyone remembered the songs; the women [HIV positive, urban, black Africans living in townships] remembered the demonstrations for our rights. . . . The human rights networks in England and the U.S. we relied on for support were still alive. And the strong links to COSATU [the trade union federation].”

Mbeki and ANC spokespeople and ministers assailed TAC as extremist and irresponsible, as a tool of big pharma and “Western capitalists.”  There was much popular anger and mistrust among ANC rank-and-file against TAC. It was seen as disrespectful of ANC leaders and a troublemaker. But TAC’s mobilizations from below—built on the growing base of TAC-run Treatment Literacy groups and on TAC’s coalition-building and education campaigns with COSATU and the churches, bringing union and church activists into the public fray on TAC’s side—meant that government’s claims were met by thousands of voices of articulate and outraged poor and working-class black South Africans, largely unemployed women, suffering from HIV/AIDS and demanding antiretroviral treatment for themselves, their family members, and their children, as well as others who’d lost family and church and union brothers and sisters to the pandemic and each day watched more wasting away untreated.   Despite Mbeki and the party leadership’s suppressing dissent and debate in the ministries and Parliament, here was dramatic evidence that it was not only the “white medical establishment” and “white liberals” who demurred from the popularly elected government’s ambivalent, procrastinating HIV/AIDS policies—and its underlying moral and political judgments about the low value of providing treatment.  The mobilizations showed that the policies had generated anger and opposition among the nation’s black poor and working classes, whose interests government claimed to represent and defend in its clashes with TAC.   

*                                                        *                                                 * 

Culminating months of mobilization, TAC staged rallies and marches around the country and an all-night vigil outside the Pretoria courthouse on November 26, 2001, as hearings opened in the High Court on TAC’s suit challenging government’s policy limiting provision of the anti-retroviral drug Nevirapine for purpose of preventing mother to child transmission of HIV (PMTCT) to a handful of “pilot sites.”   TAC rank and file in their familiar “HIV Positive” t-shirts, scores of doctors and nurses, and dozens of journalists packed the courtroom for the two days of hearings.  Outside the few “pilot sites,” TAC showed, government was refusing to allow public health service doctors to provide the life-saving drug, even though it had been made available for free and had been found by South Africa’s Medicines Control Council to be safe and effective, and even though a large portion of the clinics and hospitals in the public health system had the capacity to provide HIV testing and counseling.  

      Three weeks later, the High Court ruled in TAC’s favor, finding that this refusal violated the affected mothers’ and babies’ constitutional social right to basic health care.  The Court ordered government to remove the restrictions on Nevirapine, to develop and implement a comprehensive, nation-wide program for PMTCT, including Nevirapene, voluntary testing and counseling and formula milk (to prevent HIV transmission through breast-feeding).  The court, in an exercise of “supervisory jurisdiction,” also ordered government to bring the program back to court for scrutiny by March 31st.     
The narrow demand in court, focused on Nevirapine for PMTCT, contrasted with the broader demand for ARV treatment roll-out for all HIV/AIDS sufferers, which TAC was pressing with equal vigor in public political arenas and petitions, protests, proposals and reports to government.  The Nevirapine-for- PMTCT claim was one that enabled the High Court (and later the Constitutional Court) to find a constitutional SER violation and order a remedy, without “intruding” on more complex policy judgments about resource allocation, basic treatment options, or the public health system’s readiness for broader programmatic initiatives.  Nevirapine was in use for PMTCT throughout the private sector and at pilot sites; it was available to government at no cost, and the heart of TAC’s claim rested on the unreasonableness of government’s prohibiting doctors throughout the public health system from prescribing, in the Constitutional Court’s words, a “potentially life-saving” “single dose of nevirapine at the time of the birth of the child,” when the drug is freely “on offer” from its manufacturer.

   The High Court’s decision was terse in its reasoning.   With almost no discussion of constitutional doctrine, the decision is chiefly given over to distilling the many affidavits on both sides.  Revealingly, however, the High Court took advantage of the way TAC had crafted its claim to characterize the constitutional violation at hand in terms of a “negative” right: “I am of the view that the policy [of]… prohibiting the use of Nevirapine outside the pilot sites in the public health sector is a breach of [government’s] negative obligation (see Grootboom’s case supra at para 34) to desist from impairing the right to health care.”        

     In this one sentence, TAC’s painstaking path to court paid off handsomely.  Courts and jurists shaped by classical liberal legal traditions are more comfortable with the judicial role of vindicating “negative” rights and liberties, over against “positive” ones.   Social and economic rights are seen as quintessentially “positive” rights, imposing “affirmative” duties on government, and ill-suited, for a host of familiar reasons, to judicial elaboration and enforcement.   Thus, the groundwork TAC and its allies had laid in arenas and settings outside the court – pressing big pharma to a point where the drug was on offer without cost, pressing the health ministry to the point where relevant public facilities were equipped to administer the single-dose-regimen, and encouraging the system’s physicians to make known they were keen to prescribe it, but thwarted by the state from doing so -  enabled the High Court to recognize and enforce the “positive” right to basic health care, while casting the core claim for relief in “negative” terms: government must desist from its wrongful, because “unreasonable,” restrictions on health care provision that would otherwise be “already there.”  Of course, this is word play, and patently not true of the aspects of the order that compelled a PMTCT program, with timetables, across the country.  But the reassuringly “negative right” – government’s duty to desist -  rested on the spare way TAC crafted its core claim.  And that, in turn, hinged on the partial victories TAC and its allies (in and out of government) already had won.   Far from litigation leading social movement strategy, the political approach TAC adopted involved the two shaping one another, as TAC engaged the institutions and officialdom of the nation state in persistent and pragmatic ways, finding footholds and allies on a terrain whose complexity the “glocalists” tend to ignore.  
       Some of this complexity – of opposing interests, ideologies, and political impulses within the state – revealed itself in government’s response to the High Court decision.  On one hand, the High Court ruling prompted President Mbeki to declare in television interview that the Provinces should be able to provide PMTCT programs according to their capacities, and those “with the resources to extend the program should not be delayed.”   Mbeki’s declaration was read by many senior ANC politicians as giving a go-ahead to providing Nevirapine wherever capacity existed or could be created.  Thus, the ANC Premier of Gauteng, Mbhazima Shilowa announced a bold roll out of the province’s PMTCT program.  “[D]uring the next financial year,” he said, “all public hospitals and our large community health centres will provide Nevirapine.”  Nine hospitals would commence the program within the next hundred days.
    But for her part, the Minister of Health was taking a hard line against the High Court’s “interference” with executive authority.   She assailed the Court for breaching “the principle of separation of powers…[and] interfering in health policy [by] ordering the government to supply a specific medicine.”  Government would not comply with the court’s order but instead would seek leave to appeal directly to the Constitutional Court to save “executive policymaking” from “disarray.”  While subordinates in her own department had indicated that the Gauteng roll out was authorized, the Minister publicly rebuked Premier Shilowa and ordered him to retract his announcement.  Shilowa gave the appearance of doing so.  Still the Gauteng roll-out continued and was widely reported.  And much the same occurred in KwaZulu-Natal.    
      Health minister Tshabalala-Msimang’s rebukes and government’s various appeals from the High Court’s orders were lambasted by political cartoonists and editorial writers, and TAC mobilized for the case in Constitutional Court, rallying “stand-up for your rights” demonstrations in Johannesburg and elsewhere.   Then on April 17, two weeks before the main hearing in Constitutional Court, the Cabinet took South Africa by surprise – and revealed something of the divisions that had begun to open within the high reaches of Mbeki’s government – by releasing a statement on HIV/AIDS policy that promised “a universal rollout plan” of ARV treatment for “people living with AIDS…in accordance with international standards” “to be completed as soon as possible.”

       Against this backdrop, over five thousand TAC supporters marched to the Constitutional Court on May 2, as hearings began, and government vigorously assailed the High Court’s order.  Three months later, when the Constitutional Court handed down its judgment upholding TAC’s claim and issued a bold but different order of its own, the Court had much more to say than had the High Court about constitutional social and economic rights and the role of courts, government and civil society in what the South African Constitution calls the “progressive realization” of those rights.   Its unanimous decision rebuffed the government’s arguments; it also disappointed many South African human rights advocates who hope for broad judicial declarations of the “core” substance and programmatic contours of social rights like the right to health.   The Court, we’ll see, favored a more polity-based, less juristocratic or court-centered conception of the realization of social and economic rights.    In this, it seemed to reflect and draw on TAC.
   Thus, the Constitutional Court’s opinion offered a vision of judicial collaboration with civil society organizations, on one hand, and government, on the other.  Its narrative of the events surrounding the litigation evoked the interplay of politico-constitutional rights claims and legal-constitutional interventions: the first a matter of organizations like TAC backing up their protests and claims of right with the exchange of views, information and expert opinions between civil society and the state via petitions, proposals, reports, conferences, joint commissions, hearings and negotiations; the second a matter of the courts keeping the civil society/state exchanges and negotiations open and vital, and prodding and compelling the state when it falls short of its procedural or substantive constitutional duties and commitments.    The Court holds out the judiciary as a space for the poor – and civil society associations representing them – to hold government to account and to rectify government inaction and failure in respect of fashioning adequate SER programs or translating general SER legislation, policies, and programmatic commitments into actions and institutions on the ground.   
    The Court also responded directly to government’s arguments that the judiciary violates the separation of powers if it goes beyond finding constitutional fault with government social programs and actions or inactions and seeks to enforce such findings via orders demanding that government undertake what a court deems a constitutionally required program or policy.  Policymaking like budget allocation is the province of the Executive.  The Court spurned this.  The SER provisions of the Constitution, it declared, are obligations that “[c]ourts can, and…must enforce.”   “Particularly in a country where so few have the means to enforce their rights through the courts, it is essential” that rights be “effectively vindicated.”  Constitutional remedies, including mandatory and structural decrees as well as supervisory jurisdiction, to enforce and monitor the realization of SER are not “breaches of the separation of powers” but essential tools, notwithstanding that such exertions of judicial power “affect policy as well as legislation” and may have deep “budgetary implications.”   

     These are bold-sounding affirmations, but the Court was equally at pains to stress their limitations – limitations which, for the Court, go to both the ways SER are defined and the ways they are enforced, and which emphatically put the main burden of change on SER advocacy outside the courts.    The SA Constitution states that “everyone has” SER and alongside this provides that the “state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights.”  This raises a dilemma.  Shouldn’t the Constitutional Court, as it decides cases, offer government and civil society at least an outline of the minimum content and meaning of SER?  After all, how know whether government is making adequate progress toward realizing South Africans’ SER without clear constitutional standards that set out what government must achieve?   Surely, the dispossessed and impoverished citizenry are entitled to have the minimum content of their SER articulated, so that they and their political and legal advocates may more readily hold government to account.   This argument was made by amici – not TAC – in the TAC case.  The notion of a “minimum core” definition of SER is one the UN Committee on Economic, Social and Cultural Rights has embraced.  The CC had rejected this path before, and it does so again in TAC.    For many human rights advocates in SA, the “minimum core” idea embodied the hope that the CC would begin decreeing the substance and programmatic content of SER.  

     But instead, the Court in TAC reiterated its view that the text of the SA Constitution’s social rights provisions won’t support the elaboration of a free-standing set of social rights with a core substantive content that can be judicially defined independently of the language that speaks to the state’s obligations to take reasonable steps to realize those rights progressively and within available resources.  The constitutional right, in other words, is access to what the state reasonably can do, within its resources, at present.   Even so, the Court could outline the core content of the various social rights, while taking account of resource constraints and the necessary temporality of institution-building.   Thus, the Court could supply the polity and government with a blueprint of what the Constitution minimally demands, and the blueprint could inform and empower advocacy.   

    But the Court has embraced a different role.  Rather than a set of SER blueprints, it has chosen to offer only case-by-case, contextualized assessments of the “reasonableness” of challenged SER policies and programs.  Many South African critics complain that the “reasonableness review” approach, which the CC reaffirms in TAC, is a cop-out, a purely procedural, or, at best, highly deferential standard of judicial review that won’t seriously question the substantive adequacy of government policies and programs.   On this view, the Court simply shied away from the inevitable confrontations with ANC leaders and the risk of backlash that a bolder blueprint-drawing approach would have engendered.        

      There is surely an element of institutional self-preservation in the way the CC has begun to carve out the judiciary’s role in SER cases.  But plainly the Court also thinks – and we agree – that there are sharp limitations to court-driven social transformation.  The resources, policies, social alliances and political will for constructing decent and democratic institutions of social provision must be generated elsewhere; courts can be invaluable partners and catalysts in the process.  The TAC opinion evokes a very broad conception of the full constitutional reach of the SER and substantive equality guarantees, while at the same time assigning most of the tasks of demanding, charting and implementing those guarantees to civil society and the public sphere, the Legislature and the Executive.  
    Often, CC justices repeat the warning sounded by Justice Mokgoro shortly after the TAC decision: litigation “tends to be the privilege of the economically empowered”; therefore, a “vigilant civil society” must “agitate for change and monitor implementation” via “more accessible and direct strategies.”
   There is peril in burdening the associations of the poor with tasks that are themselves costly and complex and like litigation require tools “of the economically empowered.”  But this has been TAC’s mode: agitation and disobedience, politicking, policy-making, and monitoring, while (as we’ll see) seeking to empower poor South Africans by democratizing the resources and expertise some of these tasks require – and using litigation in an essential but back-up role.

     Still, on the Constitutional Court’s own account, there remains the “justiciable” right to SER and the promise that social rights will be “effectively vindicated.”   Is “reasonableness” review a cop-out?   In TAC, at least, the Court’s reasonableness review of government policy-making in TAC is neither a purely procedural nor a deferential one.   It is searching and substantive:
  The CC narrates TAC’s efforts outside the courts to press government to fashion and implement a program for PMTCT; the CC highlights the government’s own decisions (at TAC’s and its allies’ prodding) to adopt nevirapine, plus testing and counseling and other measures for PMTCT.   Then, the CC walks through the reasons government offers for limiting nevirapine’s availability to the pilot sites.  It is stern and thorough and finds the reasons wanting.  Its assessment of government’s biomedical cost/benefit analysis plunges into the biomedical expert debate, and it is withering.  True, even a single dose of nevirapine might induce “resistant strains of HIV,” but “this mutation is likely to be transient.” Besides, the weight of this possibility “is small in comparison with the potential benefit.” “The prospects of the child surviving” absent the treatment “are so slim and the nature of the suffering so grave that the risk…is well worth running.”  
     The Court concluded by ordering government forthwith to permit doctors throughout the public health system to prescribe Nevirapine for PMTCT HIV treatment, and to implement a comprehensive PMTCT program throughout the system.   Taking note of government’s legitimate concerns that the Nevirapine regimen presented risks and may not be the best alternative, the Court provided that government could substitute any policy or program that met the government’s social rights obligations to women and infants at risk of HIV transmission.    

   The Constitutional Court stepped away, however, from the High Court’s order that government report back within three months with a PMTCT program, whose adequacy the Court would assess and whose implementation it might preserve jurisdiction to supervise.   Noting that government’s PMTCT policies had not stood still during the course of the TAC litigation but had grown more responsive and responsible, the Court accepted the bona fides of government’s commitments to implement a PMTCT program throughout the public health system.   The Court indicated confidence that TAC vigilantly would monitor the progress of PMTCT treatment implementation across the country; but in retrospect, supervisory jurisdiction would have put greater pressure on government to comply – and on TAC to maintain a sharp focus on PMTCT implementation, while its energies and resources poured into securing ARV treatment for all HIV/AIDS patients in the public health system.   

                           *                                      *                                         *

   The period following the Constitutional Court decision saw uneven and gradual implementation of PMTCT programs throughout the country, but also renewed government denialism, rage and resistance.  The TAC ruling would prove a crucial resource over the next several years of bitter conflict and halting accomplishments.   It dramatized that one branch of the national government decisively rejected the ambivalent, denialist-tinged outlook of Mbeki, the Minister of Health, and their lieutenants, emboldening reformers within government to reach out to TAC.  The decision provided an important incentive for building up a similar public record of non-judicial efforts to persuade government to institute ARV treatment for all HIV/AIDS patients in the public health system, on which new litigation could rest.   The decision also supplied a credible threat of “going back to court” as well as legal authority in actual litigation, both used to great effect at many stages of the contest for a national treatment program.   Finally, much like Brown v. Board of Education half a century earlier, the Constitutional Court’s judgment in TAC provided TAC with what Achmat has called a “legal and moral anchor.”   “No matter what dark moment we had, we had two major things on our side: one is our constitutional rights which we could always assert, and the other one was that we actually had a judgment…We always could say that we won in the courts.”   One hears an echo of Dr. King who often declared during dark moments of the civil rights struggle of the early 1960s: “God is on our side; the Constitution is on our side; and the U.S. Supreme Court is on our side.”   As we’ll see, when TAC returned to the courts along the way – demanding in 2004, for example, that government make public its targets and timetables for implementing the national treatment plan it adopted in late 2003 - the judiciary would staunchly uphold TAC’s demands, reaffirming the moral and strategic support promised in the 2002 decision.         

           Losing in court on PMTCT seemed to steel Mbeki and his obdurate Minister of Health’s determination during 2002 and most of 2003 to thwart efforts by TAC and the medical and public health professions to bring the Health Ministry into the essential work of drawing up national HIV/AIDS prevention and treatment plans for the public sector.   But TAC forged ahead with widely publicized professional gatherings, reports and proposals.   Thus, after many preliminary workshops with health economists and academic experts and medical practitioners in the HIV/AIDS field, TAC and a host of professional associations organized a large gathering of clinicians from public and private sectors, and rural and urban treatment programs run by NGOs, along with medical and public health school academics specializing in HIV/AIDS treatment to fashion a set of national guidelines on ARV use.  TAC and the other hosts invited senior officials from the Ministry of Health, but, true to form, they declined.   This conference – held in the poor, black township of Bredell outside ______– produced The Bredell Consensus Statement on the Imperative to Expand Access to Anti-Retroviral treatment for Adults and Chldren with HIV/AIDS in South Africa.
 

   Meanwhile, TAC’s allies in the trade union leadership lit on the idea of circumventing the baleful Minister of Health, by using a statutory body created for government/business/labor social policy development to draw important labor department officials into high-level planning for a national HIV/AIDS treatment program.    For the first time government dispatched a negotiating team to work with TAC; and together with national business and labor leaders, they produced a draft national plan, with agreed on “targets, timetables, and resources for treatment.”    As with the Constitutional Court decision, here again, a critical line was crossed.   Negotiations between TAC and government over the terms of a national treatment plan changed the terrain on which the President, the Minister of Health and other die-hard ANC denialists had to do battle.
  

      Now, even the ANC denialists’ efforts to stymie the process sometimes produced unintended consequences that strengthened TAC’s hand.   Thus, confronted with the labor department’s deliberations with TAC and business and labor leaders, the Health Minister insisted on a Health and Treasury joint task team to research “the cost implications” of making ARVs broadly available in the public health system.   Waiting for the task team’s report served to justify a three-month delay in any Cabinet discussion on the use of ARVs.  But the tactic backfired; for the task team’s report ended up endorsing a broad national roll-out of ARVT.   Leaked to TAC, the report to the Cabinet provided a detailed confirmation by high government officials that a national treatment plan was affordable and necessary.   And TAC would soon publicize the report – and the Cabinet’s efforts to bury it - to support a new round of civil disobedience and to signal government that it would encounter the task team’s report in court, if government persisted in refusing to adopt a treatment plan.
  

     Collaboration with high state officials was accompanied by grassroots work.   Mark Heywood, a key TAC participant in the negotiations describes how he and other participants kept local branches abreast of the negotiations.  Rank and file members followed the process carefully, organizing letter-writing campaigns in support of the process and developing what Heywood calls “a sense of ownership in one of South Africa’s new democratic institutions” (193).
     

    Out of the negotiations emerged a draft framework for a national plan, its terms agreed-on by all sides to the negotiations, but still unsigned by government.   As HIV/AIDS denialists and reformers in government deadlocked on the question, TAC returned to the streets, staging a mass march on the day of President Mbeki’s 2003 State of the Nation address.   Confrontation seemed essential, writes Heywood, “because of the growing urgency for access to treatment” as mounting numbers of TAC volunteers along with thousands of others were “becoming sick with HIV-related illnesses” (194).   Confrontation also seemed more promising “because TAC was now armed” with the judgment of the Constitutional Court,  the draft agreement on a national treatment plan, and the official joint task team report on the affordability of a national roll-out of ARVT.    A new mood of defiance found expression in a poster framed around a photograph of Mandela wearing an “HIV-Positive” t-shirt and bearing the slogan “Stand Up for Our Lives.”   A “Treatment Train” brought 600 activists living with AIDS from Johannesburg to join the 15,000 who marched to the gates of Parliament, led by people with HIV/AIDS, religious and trade union leaders, doctors and healthcare workers.  This largest mass mobilization for the right to treatment was met by representatives of Mbeki, the ANC and Parliament’s Health and Finance committees.  The chair of the latter declared that “a march of this size could not be ignored by the ANC.”

   But it was.  Months passed.  Deputy President Jacob Zuma met with TAC and hammered out a public statement affirming government’s commitment to continue working with TAC on a national treatment plan along the lines agreed to in negotiations.  But these talks broke down.  Growing numbers of TAC volunteers, including several who had led the ___ March, were dying; their numbers tracked the national toll, which had reached 600 people dying of AIDS each day.  TAC decided, by an overwhelming national convention vote, to turn again to non-violent civil disobedience demanding that government make good on the right to treatment and halt the vast toll of suffering and dying which ARVT would have prevented.

TAC launched the disobedience campaign on March 20, 2003 a day before Sharpville Day, commemorating the 1961 massacre.  600 TAC volunteers, symbolizing the 600 dying daily, marched to police stations in Sharpeville, Cape Town and Durban to lay charges of homicide against the ANC Ministers of Health and Trade and Industry for failing to prevent the deaths of friends and family members felled by AIDS.   At each station, volunteers staged sit-ins and were arrested.   Over the next month, TAC staged protests and sit-ins at the Human Rights Commission, the Commission on Gender Equality and the Departments of Health and of Trade and Industry.  TAC demonstrators rallied and were arrested at a cocktail party hosted by the Minister of Health for the CEO of the Global Fund to Fight AIDS, TB and Malaria.   Also, TAC, for the first time, called for international demonstrations against the South African government.  Demonstrators across Europe, the US and Asia held protests outside SA embassies, depositing symbols commemorating the deaths of people with HIV/AIDS: empty shoes at the Washington embassy, paper cranes in Tokyo.  For the first time, the ANC government found itself the object of public moral censure in the world’s capitals.

   The homicide charges at the city stations were accompanied by a widely publicized “criminal docket” – a private criminal complaint akin to private prosecution in 19th century US – alleging that 

  In their capacity as Ministers – both accused [the Ministers of Health and Trade and Industry] had the legal duties and powers to prevent 

70% of AIDS related deaths during this period through developing a treatment and prevention plan, providing medicines and using their legal powers to reduce the price of essential medicines.

The docket recounted TAC’s efforts over the previous years to persuade government to carry out the “positive duties” imposed by the Constitution and affirmed by the Constitutional Court in TAC, which if fulfilled would have saved the lives of thousands.    Throughout the civil disobedience campaign, TAC plastered the streets and carried on placards and picket signs a volatile poster bearing photos of the two Ministers and a large, bold text that read “WANTED – for failing to stop 600 deaths a day.” 
 

While the disobedience campaign involved no more than a few thousand volunteers, its impact was great, producing a political crisis and a plea from Zuma on government’s behalf that TAC suspend the campaign in return for further meetings and a promised consideration by the Cabinet’s HIV/AIDS advisory panel of TAC’s call for a national treatment plan.   Achmat and other TAC leaders pushed the decision to suspend the campaign upon a reluctant rank and file – “You can suspend the campaign, but you cannot suspend our pain!” - arguing that TAC had to be consistently reasonable and forthcoming toward government, in order to court public opinion and to build the record of constant efforts at cooperation it would want to bring to the Constitutional Court.   Rank and file delegates acquiesced, on the condition that the suspension be a short one, to be followed by renewed civil disobedience as well as litigation, if a national plan was not soon forthcoming.

At this juncture, TAC leaked to the South African press the joint task team report to Mbeki’s Cabinet, detailing the affordability and necessity of a national treatment plan.  This, combined with the threat of litigation and renewed civil disobedience, propelled the government finally to form a Task Team with an urgent mandate to develop an implementation plan.  TAC welcomed the announcement, despite government’s exclusion of TAC and its allies in the scientific, clinical and research communities from the Team.    With the latter groups, TAC set about fashioning a “shadow” plan for submission to the government team, highlighting what they feared government would leave out: the centrality of community- and clinic-based ARV treatment and treatment literacy programs, as these had worked with such remarkable success in the NGO-based clinics, including the MSF/TAC clinics we will explore shortly.
  

  The government’s plan materialized a few months later, in November, 2003; and it did omit these features.  Ironically enough, the plan mimicked the Western HIV/AIDS establishment’s emphasis on capital-intensive, hospital-based, specialist-run ARV treatment centers, leaving most of the nation’s far-flung public health system’s clinics out of the picture, and with them, the hope of bringing ARV treatment to where poor people lived.   Nevertheless, the government’s plan set out a reasonably ambitious target of providing ARV therapy to 53,000 people by March, 2004 and creating at least one treatment site in every district within the year and one in every local municipality within five years.

 *                                                *                                   *

 This new phase in South Africa’s response to the pandemic brought no respite for TAC but only continuing conflict with the Health Ministry and Treasury over the procrastinating, uneven, ill-led  implementation of the new national plan.  Implementation became a new theater for the President and Minister of Health and their followers in government to continue dramatizing the clash between anti-poverty programs plus crackpot “Africanist” AIDS remedies versus “expensive,” “racist,” “toxic” “Western capitalist” ARVs.   Once more, the pandemic proved a tragic stage for government to act out this ambivalent, post-colonial psycho-drama, bringing another significant episode of constitutional litigation, building on the 2002 decision and aimed at prodding government to implement the plan government had fashioned.                

        At the same time, TAC’s  strategic challenges and horizons were changing and widening.   The emergence of a national ARV treatment plan riveted TAC’s attention on the micro-level of nitty-gritty details of drug procurement and distribution, staffing, salaries and working conditions of health care personnel in the hard-strapped public health system as it slowly took on the vast new task, and on the macro-level of the broader political economy of health care, the gross inequalities of resources between the private and public sectors, and the range of institutional reforms needed to make HIV/AIDS treatment effective.   Simply put, the challenge lay in wedding the immediate tasks of pushing for implementation of the Operational Plan government had adopted with the longer-term goal of promoting the kinds of broader distributive and democratic reforms in the health care system, which seemed essential to TAC.    The roll-out of a national treatment program, however flawed, created new opportunities to broaden and deepen TAC volunteers’, activists’ and Treatment Literacy practitioners’ involvement in the public health system, prefiguring the programmatic and institutional reforms TAC envisioned.

       In line with TAC’s new role of monitoring the progress of the roll-out, litigation took a turn toward the “right to know,” championing the kind of open and participatory, collaborative vision of implementation that TAC always had promoted and the Constitutional Court had evoked in its 2002 decision, when it promised that the judiciary would ensure that government conducted its HIV/AIDS programs in a transparent and responsive fashion.  Going to court remained, however, as before: a lever for broader strategies, and a nucleus for public education and media campaigns, high visibility protests and large-scale  mobilizations of TAC’s rank-and-file.

 A few provincial public health departments seized on opportunities the national plan created to gear up swiftly for ARV treatment in all the facilities that the national plan allowed.  TAC offered technical and personnel assistance wherever it could and collaborated closely with provincial public health officials.  But only relatively well-heeled provinces could follow this path without national support and leadership, and not all followed the lead of Gauteng and the Western Cape in doing so.   At the national level, the process of procuring ARV medicines for the public health system proved a needlessly drawn-out and distracted one, which lumbered along for months with little progress.   The Minister of Health excused the unconscionable delays as the product of complex legal requirements and legal snares.   While the Minister stymied provincial officials’ efforts to purchase ARVs on an interim basis, she also used her office to launch a publicity campaign on behalf of a German vitamin manufacturer, touting the latter’s “African” herbal “cure” for HIV/AIDS and his wildly inaccurate “warnings” about the toxicity of  ARVs. 

     TAC staged demonstrations against the deceptions and delays, publicizing the readily available legal avenues for interim purchases, and laying the needless deaths and suffering once more at the Minister’s door.   In March 04, TAC began preparing papers for litigation to compel the Minister to use interim measures herself to procure ARVs while the longer-term (and long delayed) procurement process unfolded.   Responding to the threatened litigation, the Minister agreed to allow what she had been thwarting, the use of interim purchasing by the Provincial governments.   Then, in February 2005 the first annual procurement process was finally concluded, and the Ministry of Health awarded tenders for ARVs worth three billion rands. 
  

     In 2004, TAC also launched its “Right to Know” Campaign.  Emblazoned across TAC posters and pamphlets were the words “MY RIGHT TO KNOW, MY RIGHT TO LIVE!” and below them the “words of the Constitutional Court in the Minister of Health v. TAC judgment”: “A public health program must be made known effectively to all concerned, down to the District Nurse and patients.”  The “Right to Know” Campaign enacted TAC’s – and the Court’s – vision of bottom-up planning and implementation of HIV/AIDS treatment programs.  It aimed, with some modest success, to combine governmental transparency with TAC’s organizational capacities and grassroots energy and activism and embed them into the national, provincial and local roll-outs of ARV treatment.   

     “We want to assist government by helping to provide treatment literacy at clinics where ARV treatment is and will be available,” explained TAC’s March, 2004 Newsletter.  “We need to know the dates that sites will begin ARV treatment and the targets that have been set such as the number of people to be put on ARV treatment.  This is important because it helps us monitor the success of the Operational Plan and hold government accountable to meeting its own targets.”  By way of illustration, the Newsletter reported that Obuku Rural Home-Based Care, a local TAC branch, “have requested HIV/AIDS statistics from the Uthungulu district health clinic and Ntambanani local clinic so they can plan for the numbers of HIV/AIDS patients they can anticipate caring for in their area”  (p. 4).  

   Across the nation, wherever the roll-out was lagging, local and provincial TAC branches wrote open letters and staged open meetings with provincial health ministers and officials, attended by hundreds and, sometimes, thousands of TAC rank and file and people living with HIV/AIDS, to hear monitoring reports on the roll-out, protest the slow and uncertain progress, and demand information about dates and targets.    At the same time, letters repeatedly were sent to provincial ministers and the national Minister of Health, “asking for important documents…that contain business and treatment plans for implementing the Operational Plan.”    The November, 2003 Operational Plan itself had

referred to an “Annexure A” containing the Plan’s detailed targets, but the Ministry of Health repeatedly refused to make the latter public, and in Fall ’04, TAC announced that it “reluctantly has applied to court to get access to Annexure A.”  On the date of the hearing, TAC held demonstrations around the country “pleading for the right to know – because it enables our right to live!”   The Pretoria High Court promptly ruled in TAC’s favor.

     And so, the roll-out of ARV treatment continued and with it, the conflicts between TAC and the Ministry of Health.  Until 2005, successful roll-outs were largely the products of local and provincial political will, collaborations between TAC and other NGOs and committed managers and officials in the health system itself.    Then, in ___, 2005, the Minister of Health, the living symbol of the government’s ambivalence toward ARVs, fell ill with liver failure.  As she lay in the intensive care unit of a private hospital, her deputy minister began meeting with Zackie Achmat and other TAC leaders to sketch the outlines of a new national plan for HIV/AIDS treatment in the public health system.  Mbeki, embroiled in and weakened by a bitter succession race for leadership of the ANC, remained silent.  A momentous change was slipping in under the radar.   

     A planning team was announced in 2006, this time with Mark Heywood, one of TAC’s leaders (and the SA AIDS Law Project director), as its co-chair, and with several TAC allies from the public health field among its members.  The new plan was announced in March, 2007.  It sets the goal of ARV treatment to three-quarters of those who need it by 2011; already by the end of 2007, well over a quarter million South Africans were receiving ARV treatment in public health care institutions.  The new plan broke sharply with the first one’s emphasis on hospital-based, doctor-run treatment, providing instead that three-quarters of ARV treatment would be in nurse-run clinics.  All treatment sites would have TAC-crafted treatment literacy programs and support groups.  The plan also provides for HIV/AIDS patient councils with authority to participate in the local organization and implementation of HIV/AIDS treatment and prevention programs, as well as civil society and patient organizations’ representation on provincial and national boards and councils.   It mandates community “outreach” in respect of sexual violence and women’s equality, as well as HIV/AIDS discrimination and also mandates reform of social assistance programs to better support HIV/AIDS patients, and provides for a commission to draw up plans to bring greater equity of resources between the private and public health and health insurance systems.

     So, once again, a new stage has begun.  TAC has begun directing its strategic energies toward creating a dozen “pilot site” clinics and community centers in diverse urban and rural areas to model the possibilities of actualizing the various visionary elements of the national plan.   As was the case with the Nevirapine pilot sites, showing that it can be done “within available resources” in these diverse settings may, once more, supply a basis for demanding comprehensive action, and, if need be, going to court again.  

       After all, in the face of determined opposition from a President and Minister of Health who brooked no dissent on their HIV/AIDS policies, TAC and its allies and partners, including the nation’s courts, fashioned a politico-constitutional strategy that has transformed South Africa’s response to the pandemic and has begun, finally, to bring to earth a social right to treatment in the public health system.  
II.  TAC’S TREATMENT LITERACY CAMPAIGN: SUSTAINING SOCIAL MOVEMENT ENERGY IN THE PROCESS OF INSTITUTIONAL REFORM

    Testifying in the U.S. Congress in June, 2001, the head of the US Agency for International Development (USAID), Andrew Natsios declared that ARV treatment to combat AIDS in Africa was impossible, “because of lack of infrastructure, lack of doctors, lack of hospitals, lack of clinics, lack of electricity.”   Africans, he said, “don’t know what Western time is.  You have to take these drugs a certain number of hours each day, or they don’t work…if you say, one o’clock in the afternoon, they do not know what you are talking about.”   How could they adhere to the rigid drug regimen?  And failing that, treatment would only backfire, as resistant strains of HIV multiplied.   Apart from the inane and demeaning remarks about Africans and “Western time,” this was not an outlier’s view; Natzios’s comments reflected prevailing opinion among US and European HIV/AIDS scientists and doctors as well as policy-makers at the time.   ARV treatment for AIDS was a non-starter in sub-Saharan Africa.   But Natzios’s remarks were published and prompted this response from one TAC member:

                                 My name is Nontsikelelo Zwedala.  I want to tell the world that I live in a shack in Phillippi in Cape Town.  I do not have a degree from a university.  But I…know the names of my medicines.  I received ARVs from a trial in Desmond Tutu Medical Centre.  I take Nevirapine, AZT and 3TC.  I know how they work.  I know Nevirapine can cause liver damage so my doctor must monitor my liver function.  I know AZT can give me anemia, I know all their side effects.  Two months into my treatment I had liver problems.  My doctor picked it up and managed it.  I am alive today and didn’t die.  I know what the ARVs have done for me.  I could not eat anymore with thrush and oral herpes.  I was losing too much weight.  I do not accept this insult from Mr. Natzios.  That poor people cannot tell the time.  That we are too poor to be able to learn how to look after our own health?  That is an insult to us and we demand the Bush government to tell Mr. Natzios to apologise…

   Ms. Zwedala was one of several hundred poor South Africans living with   HIV/AIDS who were being treated with ARV medications at a Medecins Sans Frontiere clinic in Khayelitsha, a black township outside Cape Town.  The clinic was created in 1999, five years before the government finally began implementing ARVT in the nation’s public health system.   Ms. Zwedala was also a participant in one of TAC’s early Treatment Literacy groups.   Her words reflect something of the meld of biomedical knowledge and personal and political agency the Treatment Literacy Campaign (TLC) has imparted to thousands of people living with HIV/AIDS.  The Treatment Literacy Campaign was born out of the MSF/TAC collaboration in Khayelitsha.    The partnership yielded a model for providing essential ARV treatment in clinics across the nation; the TLC also may be useful as a model of methods of education, outreach and institutional reform that help equip and enable the “clients” of social programs to participate in reforming and reshaping local state institutions and wider systems of social provision.  By folding Treatment Literacy programs into the new 2007 national ARVT plan, TAC and its allies aimed to build movement energy and actors into the institutional design of health care provision.

                *                                             *                                         *

  MSF doctors and nurses arrived in South Africa in 1999 determined to demonstrate that the then standard view of Western public health officialdom, echoed by Natsios, was wrong.  That view held that (a) effective administration of ARV treatment demanded capital-intensive clinical resources and highly trained staffs with substantial numbers of specialist M.D.s at hand; whereas sub-Saharan African nations, at best, as with South Africa, had rickety, understaffed public health systems, specialists only at a handful of urban hospitals, and precious few M.D.s overall; and (b) in any case, poor, ill-educated Africans simply would not be able to abide by the treatment regimen.  There is no more demanding one: life-long and fraught with grave side-effects, if adherence falters at all (below 95%), resistance sets in, producing new virus strains, demanding new arrays of ARV medications.   Small wonder, policy makers and doctors were enormously cautious about providing treatment.   

     Over against this view, MSF held that close access to hospitals, expensive equipment and medical specialists were dispensable; doctors could ride circuit among clinics; specialists could remain at regional hospitals.  What was essential was making the pills readily and regularly available far and wide, at clinics staffed by a few nurses and ample numbers of para-professionals and lay people trained as adherence counselors and support group leaders.    As for ill-educated Africans, they could be educated sufficiently well about their disease and their treatment regimen, their meds and their side-effects, as long as the life-giving drugs were genuinely on offer, and support groups and community outreach were in place.  It was a public health strategy that called out for a social movement; TAC and MSF in South Africa were made for each other.  

    MSF set up a pilot clinic in  Khayelitsha, a black township outside Cape Town, where TAC had been founded the previous year.   TAC’s Zachie Achmat had just made his first “HIV POSITIVE” t-shirt, inspired by the Danish king’s legendary Yellow Star  – save that Achmat was, in fact, HIV positive, while the king was a Gentile; the Star was about solidarity, the t-shirt (now worn by tens of thousands of HIV positive South Africans) stood for collective self-assertion as unafraid, worthy members of society - when he met with the MSF doctors and began mapping out a “Treatment Literacy” program.  It would meld lessons about HIV and AIDS, ARVs, side effects, and opportunistic infections, with lessons about safe sex and women’s rights, about exploring the SER provisions in the SA Constitution and the meaning of rights to health care, dignity, and equality, in the context of the HIV/AIDS pandemic.  It happened that the lead MSF HIV/AIDS doctor, a white South African, Herman Reuter, had been a Trotskyist ANC comrade of Achmat’s throughout the 1980s.   

     [A Few Paragraphs on Creation and Design of Treatment Literacy Method and Materials: The problems TLC addressed – both adherence and medical knowledge and also overcoming stigma, shame, and denialism from above and below.   The key actors in devising methods and creating materials.  The precedents and models they used…First experiments…Describe a workshop in action…How many sessions? What content, method?...Relationship between TAC-led Treatment Literacy groups and TAC-led support groups.  How and when did various elements of TAC’s vision become parts of Treatment Literacy education: attacking stigma and discrimination, dignity, women’s equality/women’s sexual autonomy, distributive issues; learning to make demands on and propose changes in the ways the clinic is operated; broader distributive issues at higher levels of public health care system.]

     Over the next two years, the MSF clinic in Khayelitsha made ARVs available to several hundred poor black HIV/AIDS patients.  MSF-hired lay counselors and TAC volunteers unfurled the Treatment Literacy program.   TAC volunteers drawn from the initial treatment literacy and clinic support groups were trained as treatment literacy practitioners and support group leaders themselves.  Adherence rates proved remarkably high, surpassing those in much of the U.S.   But all agreed Cape Town might be unique: cosmopolitan, hospitals and doctors nearby, plentiful urban recruits for TAC.  

    So, in 2001, MSF and TAC set up a handful of ARV treatment programs in village clinics across Lusikisiki, a rural region of the East Cape, with as rickety a public health system as anywhere in South Africa.   Along with MSF lay personnel, TAC volunteers, most of them young, unemployed, township blacks with secondary educations, in their HIV POSITIVE t-shirts and jeans, came regularly to the villages, setting up treatment literacy workshops and support groups, doing the painstaking, delicate work of breaking down walls of shame, anger and self-loathing that attend the disease, persuading villagers to go to the nearby clinics and be tested, get meds, participate in support groups, learn and talk about AIDS and ARV treatment in a realistic and remarkably informed way.  

      Treatment literacy and support groups met out-of-doors, in full view; on folding chairs, improbable assortments of people made common cause: middle-aged gold miners in overalls ( “retrenched” from the mines when they fell ill, and returned to their villages), village women in traditional dresses, urban youths.  Daunted by the new responsibilities of administering ARV meds, overworked public health nurses resented but came to depend on the MSF-trained pharmacist’s assistants and TAC volunteers and literacy and support group leaders and on Dr. Reuter as he made weekly rounds across Lusikisiki.   Poor, physically and spiritually debilitated, AIDS stricken villagers began to participate in, make demands on, and embrace responsibility for their own treatment and care.  

    Journalist Jonny Steinberg spent weeks observing events at the village clinics in Lusikisiki during this period.   Steinberger wrote: the “social movement to which AIDS medications and TAC’s treatment literacy and support groups have given birth is unprecedented and novel.”  Steinberger describes a support group in the village of _____, as the group’s members discussed their clinic pharmacy’s vexing lack of the medication co-trimoxazole, how it affected them, and how their complaints to the pharmacist had been unavailing.  It was time to broach the matter with the clinic head, a white nurse practitioner.  The members turned to the TAC group leader, but she demurred.  It was better, she suggested, for some of the quiet members of the support group to get some practice speaking.  So, a black villager, a “peasant-miner” approached the white clinic head on the group’s behalf and explained their grievance and their demand for improvement, enacting, in Steinberger’s words, “the most innovative social action of his times,” a “previously unheard of” relationship between rural blacks and South African state institutions” (Steinberg, 204).

      Reading the handful of ethnographic studies of TAC’s treatment literacy work in the context of HIV/AIDS as lived in the township and village, one finds an untidy, uneven, many-layered process of new rights-bearing identities-in-the-making.   Religious structures of thought and feeling and customary-local knowledge, witchcraft and spirit worlds, merge and jostle with medical-scientific “enlightenment” and liberal and social rights consciousness.   For a great many HIV/AIDS stricken participants, the extraordinary experience of feeling and being seen by others as “near death” or “walking dead,” and then regaining health, strength and vigor by dint of ARV treatment was like nothing so much as being “born again”; and having been harshly shunned and stigmatized, and then embraced by TAC, it was like being “born again” into a new and higher self, a conversion experience, in other words, brought about and made known, in important part, by “rights.”   

   Many in the townships and villages found the new TAC-based, “HIV POSITIVE” community off-putting; “like the Zionist [evangelical] Church,” it was pious and preachy.  Many villagers combined the clinics’ ARV treatment with traditional healers, weaving back and forth between “science” and “tradition.”  Many refused to test.   But four years out, in 2002, roughly __ thousand poor South Africans in Khayelitsha and Lusikisiki were receiving ARV treatment, and what was more: TAC and MSF had lit upon a model of treatment literacy that not only helped deliver effective ARV treatment and sustain high adherence levels, but also produced knowledgeable and inspired social movement activists.  The Treatment Literacy Campaign proved a renewable source of political energy from below – equipping poor black South Africans with HIV/AIDS not only for “taking responsibility” for their health care and making demands on local clinics, but also for engaging the politics of health policy, countering denialism with detailed understandings of biomedicine, and demanding social rights from an obdurate national government.  It was a fortunate development in a dark time; for, as we have seen, many more years of bitter struggle separated the demonstrable successes of the MSF/TAC clinics in Khayelitsha and Lusikisiki from the creation and roll-out of an adequate national plan for confronting HIV/AIDS.  And the struggle demanded a large cadre of activists, which the TLC produced.  

     Of course, during those early years between 1999 and 2001, public health officials like clinic and hospital managers and nurses had ample reasons to be apprehensive and resentful about MSF’s (and a few other NGOs’) introduction of  taxing and complex  HIV/AIDS ARVT into their routines.  But most managers and nurses probably didn’t share the President’s denialist outlook on ARV medicines.  So, it was one thing for them to accommodate these demanding but life-saving pilot projects in their hospitals and clinics; it was quite another to welcome the young “hot-headed” TAC volunteers aiming to “educate” and “empower” their patients.  Ex ante, they had every reason to share the President’s and Minister of Health’s well-publicized loathing for TAC as troublemakers and subversives.   

    TAC had to have something significant to offer the hard-pressed clinic and hospital authorities, or TAC would have been shown the door, as it was at some clinics during the early 2000s.    But most nurses and managers, to their surprise, found TAC volunteers and TAC treatment literacy and support groups useful, not only in encouraging patient responsibility and treatment adherence, but also in creating new clinical resources and removing community obstacles and enlisting community support for treatment and prevention.  “I have been a nurse for 21 years,” reports Sister Mbatha of her experiences with TAC at a public health system clinic she directed in _____________.

I consider myself very experienced.  I’ve worked in government clinics and hospitals most of my life.  I have also worked in the private sector.  When this young woman wearing an HIV-positive T-shirt first came to introduce herself at our clinic I thought, here we go again, another TAC person.  I told her, `Listen, if you’ve come to march again, just do your march and get it over and done with and leave us to do our job.  I am sick and tired of you people marching and complaining.  We have problems here too you know.’  

Some of us try to do our best.  We never get thanked, just told how bad we are…No one ever bothers to say, when last did you go on leave?  I have not taken leave for a year.  As a sister in charge I can’t go on leave when we are just three people in the clinic that caters for hundreds of people.  

But this girl Nomalizo, she was very patient.  She explained the HIV lifecycle to me.  She explained how ARVs work.  I felt angry at first, because I thought, how can she know so much, what she says can’t be accurate she’s just a lay person, I am the nurse.  She watched me get angry and just continued her explanation.  Then she said, well, if you feel there’s a way we can help, this is my number.  I didn’t call her for three weeks.  But every day when I opened the clinic and people came streaming, every time we tested a person with HIV, I thought imagine if this person could hear that information that girl gave me.  It could help so much.

It was when I tested a girl of 15 years who it seemed had already started getting sick that I decided, I have to swallow my pride.  She was a young woman but all I could see was a child.  I am a mother you know.  So when I see a young girl with problems I think of my girls.  I thought, I couldn’t send this child home without knowing someone will sit her down and explain things to her which can give her hope.  So I called this woman.  Then she comes wearing her positive T-shirt and I think I want to kill her.  How can she wear this T-shirt when ther’s so much stigma if she expects people to speak to her.   But she came, she spoke to Nozipho and they both left the clinic together.  A few weeks later Nozipho came back and asked me for Cotrimoxazole.  Then I said, what you are talking about.  She said I want Cotrimoxazole and I want to know which stage I am in and I want a CD4 count.  She didn’t even wink when said this and I thought, how cheeky!  But she was a completely different person from the weeping girl who fainted when I told her she had HIV. We had Cotrimoxazole but had just run out of B-Co so I sent her with a letter to Mzamomhle clinic and she got vitamins and started her Cotrimoxazole.  I used to hate these people with their HIV-positive T-shirts.    Now I cannot imagine our life at the clinic without them.  They have brought the community to us.  Now the community helps us.  They trained our clinic committee. They have established a support group at the clinic and have given treatment literacy training to all of them.  They still make me angry because we order condoms and they take them all.  Then they come back and say: `Sister Mbatha, when are more condoms coming, the community needs them?’  At first I thought, they must be selling them to someone, we used to order a box of condoms and it can stay here for three weeks, now it doesn’t even last a day.

I know what people say about this TAC and how they think it is fighting government.  But here in NU2 clinic we have a different experience.  (A nurse’s story – Sister Mbatha, ARVs In Our Lives, 80)

    As Sister Mbatha’s account suggests, public health officials like clinic and hospital managers had many reasons to be suspicious and hostile toward TAC’s empowerment-based model of treatment literacy.  But many, like Sister Mbatha, found that this model does important work, not only in encouraging patient responsibility and treatment adherence, but also in creating new clinical resources in the form of counselors and support groups, in “bringing the community to us” and in striving to bring safe sex practices to the community.   

      Just as front-line public health officials were finding common ground with TAC’s treatment literacy and support group work, so public health scholars and policy-makers in South Africa and around the world had begun thinking that the MSF/TAC model of clinic- and community-based ARV treatment had legs, and that the standard views about poor sub-Saharan Africans and ARVT were wrong.  Five years after the launch of the Khayelitsha clinic and four years out from the start of the Lusikisiki clinics, roughly __ thousand poor South Africans were receiving ARV treatment, and painstaking studies showed that adherence rates were high by any standard, including that set by sophisticated, hospital-based treatment programs in the U.S. and Western Europe.   Based on the experience of these clinics and kindred ones in Haiti and elsewhere in sub-Saharan Africa, calls for “scaling up” the MSF/TAC model began to ring out of policy journals and international HIV/AIDS organizations.     Far-flung, nurse-led clinics could sustain effective ARV treatment as long as the pills were on offer and the “empowerment” programs in place.  

    During the 1990s, public health experts and policy makers across the globe had come to embrace “contract” based models of clinic-patient relations, demanding a host of commitments on patients’ part in exchange for treatment.  Such contractual models were, after all, a staple of neo-liberal social policy.     Thanks to the 1999-2004 MSF/TAC collaboration, however, the model that South Africa’s leading public health scholars and medical journals promoted was one that emphasized not only “individual responsibilization” but individual rights, group empowerment and community engagement.  TAC’s treatment literacy campaign was shaping policy discourse:

             Alternative approaches to the traditional management of chronic diseases…are needed if the stringent adherence requirements of ART (anti-retroviral treatment) are to be achieved.  The evidence from pilot projects is that high levels of adherence stem from `a new kind of contract between providers and clients.’  The contract is premised on very high levels of understanding, treatment literacy and preparation on the part of users, the establishment of explicit support systems around users, and community advocacy processes that promote the rights of people living with HIV/AIDS.  The responsibility for adherence is given to the client within a clear framework of empowerment and support.  This is very different to the traditional paternalistic and passive relationship between health care workers and patients – changing this represents the key innovation challenge of an ART programme. (David Coetzee & Helen Schneider, Editorial, South African Medical Journal 93 (10): 1-3. (2004))

     Shaping professional policy discourse was not enough, though, if government remained obdurate.  MSF could not bring about the broader institutionalization of the innovative treatment model it had helped fashion. It lacked both authority and resources for that kind of undertaking; it was in the “demonstration” and not the “scaling up” business.   MSF was closing down its South African HIV/AIDS clinical operation.  It was time for the national public health service to take over.  MSF hoped that the national government would heed the lessons of Khayelitsha and Lusikisiki.   But even in 2004, government remained in the grip of denial, resisting the implementation of the flawed national plan TAC and its allies had wrested from government.  

     During that long contest, fortunately, TAC held [upwards of a thousand] treatment literacy workshops, building up and sustaining the base of activists in treatment but also expanding the TLC’s ambit from clinics and hospitals to churches, schools, workplaces and union halls.   Treatment literacy methods and materials were re-tailored to provide “scientific and medical literacy” and “HIV/AIDS literacy” to school children, teenagers, and the general public about the biomedical workings and transmission of HIV, the onset of AIDS and the operation and exigencies of anti-retroviral (ARV) treatment, about safe sex and respect for women’s rights.  In this fashion, treatment literacy helped not only to produce knowledgeable activists but also a broader knowledgeable public where otherwise – in view of government’s wildly ambivalent and confusing messages about HIV/AIDS - none would exist.    

    The titles of articles in an issue of TAC’s journal Equal Treatment illustrate the step-by-step way in which TAC’s literacy efforts set about refuting government’s claims against HIV/AIDS science: “How We Know That HIV Causes AIDS”; “How HIV Works”; “How We Know HIV Tests are Accurate”;  “How We Know There is an HIV Epidemic in South Africa”; “How We Know That Antiretrovirals Save Lives,” and the list goes on, giving clear scientific explanations of every aspect of the epidemic, from prevention (how condoms work, prevention of mother to child transmission) to treatment (antiretrovirals in the developing world, opportunistic infections).    Bringing these lessons via literacy workshops into the nation’s churches and trade unions was, according to Achmat, TAC’s “greatest victory,” creating a broad and mobilized base of popular support for TAC in its contests with government and gradually changing the public outlook in the nation’s urban areas about HIV/AIDS treatment and prevention.   By the time the Deputy Minister of Health began her meetings with Achmat in 2005 to create a new national plan for finally confronting the pandemic in a concerted and responsible fashion, it was understood that treatment literacy on TAC’s model would be an essential element.    

Today, as the national roll-out proceeds, there are TAC-led treatment literacy and support groups in some ___ clinics and hospitals around the country; and these, in turn, generate new rank and file members, volunteers and activists for TAC’s __ local chapters.   These TAC groups and chapters are invaluable in the clinic and community based work of HIV/AIDS treatment and prevention.   They have changed power and authority in patient/healthcare worker/nurse/doctor relations; family and community/gender relations; and they engage HIV/AIDS patients/communities in broader policy issues regarding biomedical resources and HIV/AIDS policy.    The national plan also provides for TAC-crafted literacy programs for the health-care workers and school teachers.   Meanwhile, these local TAC groups also have proved essential in deepening TAC’s alliances with hard-pressed public health care workers, nurses, and doctors by mobilizing political support for the public health care unions’ demands for better wages, salaries and working condition.

     Thus, TAC and its allies have built into the emerging institutional design of the public health care system for HIV/AIDS a renewable source of political energy from below, at the grassroots level – a means of producing movement activists to carry on the tasks of continued organizing and campaigning for new resources and policy initiatives, such as the campaigns for basic income grants for poor patients as well as better wages and salaries for health care workers, for research and development initiatives aimed at cheaper and simpler CD4 and viral load testing, and for cheaper and better TB testing and medicines. 

CONCLUSION

Treatment Action Campaign’s political and legal strategies present sharp contrasts with the classic NAACP/civil rights model, and with the prevailing local/global strategic outlook among international human rights/anti-poverty advocates.    TAC’s strategies don’t fit the latter’s staunchly anti-statist, decentralizing emphasis on local communities and global aid.   While plowing local, grassroots and international terrains, TAC also built itself into an oppositionist movement in the national polity, with strategies directed at protesting, challenging and changing state policy and enlisting and collaborating with allies in the state and party apparatus and in the national trade union federation.   

     TAC made securing the constitutional social right to HIV/AIDS treatment the core of its efforts.  Yet, in contrast to the classic 20th century struggles for constitutional rights, constitutional litigation has played a subordinate, supporting role in TAC’s work.    In this supporting role, litigation and formal legal advocacy of SER proved a good deal more valuable in bringing social rights to earth than many SER scholars and activists believe possible.    Because it put aside the court-centered model of rights advocacy in favor of a politics-centered one, TAC never made court victories the objects of its campaigns; nor did it try to use the courts as the central arena for initiating or shaping new, pro-poor state policies.   Instead, as we’ve seen, TAC used litigation in service of many-sided strategies to open up policy-making processes, to reshape programs and policies in democratic and pro-poor directions and to monitor progress and prod government at all stages and every level in their implementation.   In this context, SER litigation and court victories provided invaluable political leverage and moral authority.  

      Thus, the policy-shaping and policy-changing work of the 2002 Constitutional Court decision on Nevirapine and PMTCT was largely done outside the Court, via pressure, protests, proposals and alliances with reformers inside government, before the litigation even got under way.  What’s more, TAC never brought to court its broader claim for a national ARV treatment plan in the public health system.  Instead, TAC chose the public political sphere as the arena for pressing the case for the social right to adequate healthcare for HIV/AIDS: holding workshops and conferences, preparing studies and proposals, monitoring government’s performance at local, provincial and national levels, educating the lay public, and at the same time, building a social movement, staging dramatic public protests and demonstrations, and several times resorting to civil disobedience to dramatize government’s death-dealing failures to develop and then to implement a responsible program.   

    Paradoxically, although TAC never brought the case for the national treatment plan to court, TAC’s strategists saw the Constitutional Court as an essential partner in this campaign.   The Court’s 2002 ruling on Nevirapine and PMTCT proved a crucial turning point in the broader struggle.  Even though, as we saw, the President and Minister of Health remained obdurate on many fronts, the Court’s intervention brought invaluable strategic and moral assets, emboldening reformers within government to reach out to TAC, providing an incentive to continue the kind of painstaking non-judicial efforts to persuade government to adopt responsible policies that had laid the groundwork for the 2002 PMTCT decree, and creating a credible threat of going back to court, which TAC did twice during the later struggles around implementation.   From 2002 onward, the CC decision served as a  “legal and moral anchor” for the struggle for a robust and democratic national HIV/AIDS treatment plan. 

      Much that is said about Treatment Action Campaign and South Africa’s Constitutional Court emphasizes the distinctiveness of South African experience.   But it’s a mistake to overlook the more generalizable features of the story we’ve told.  Start with the Constitutional Court.   Several of its justices have revolutionary pasts, but on the bench, they have proved anything but free-wheeling radical reformers in robes.  Committed to the Constitution’s promises of social citizenship, they also are acutely sensitive to practical and political limitations of judicial power.  Like many constitutional courts around the globe, this one prefers to husband its political capital, to intervene modestly and in “compelling” cases, and to shun sweeping programmatic decrees.  It prefers to help and rely upon civil society organizations and reform-minded political actors to develop the political and institutional contexts that make relatively modest, episodic and iterative judicial interventions yield maximal effects.   This vision of judicial collaboration with civil society organizations and reform-minded state actors comports with what constitutional courts elsewhere seem willing to hazard in the service of SER.   Thus, this contexts-creating craft is worth cultivating in many places; and by recounting TAC’s and the South African Court’s collaboration in some detail, we have tried to convey what we have learned about it.   

      We’ve sketched the development of some of TAC’s key SER-based reforms and the manifold strategies used to promote them in cultural, public political and administrative arenas.  And we’ve suggested that this kind of extra-judicial work supplied not only a basis for litigation, as occasions for litigation arose, but also a basis for swaying popular and elite opinion and mounting protests and civil disobedience campaigns, where these seem essential, with maximum moral and political warrant and effect. 

         Also generalizable, we think, are some of the lessons learned in the Treatment Literacy Campaign.    Countless social provision and social assistance programs all over the globe today aim to “activate” or “contract with” individuals and make them “take responsibility” for their own health, education or welfare, community housing or economic development projects.   This “responsibilizing” mode of social provision often proves fruitless and deeply unfair, shifting on to poor people responsibility for market failures and infrastructural and institutional infirmities that impede them from fulfilling their end of “the bargain” with social agencies.  But, in some settings, this “responsibilizing” mode can allow opportunities for genuine empowerment, concerted action and even movement-building on the part of poor people who had been merely clients of government programs.       

     Wherever social programs call for educating and training poor people to participate in their own healthcare or economic or social uplift, there arise needs for educational and training methods, materials, and practitioners.    These can be authoritarian; they can cultivate individualistic notions of self-help and self-blame; they can be impractical, inaccessible, unhelpful or ill-suited in many ways.   But they also can be practically and politically inspired, democratizing expertise, making technical and scientific knowledge accessible and useable for poor people with little formal education, imparting new rights- and knowledge-and-power-bearing identities as well as lessons in mutual aid, problem-solving, negotiation, and collective action.     

     Of course, what kinds of knowledge and skills training a given social program requires will vary with the design and aims of the program.   The extent to which a rights- and empowerment-based approach seems essential or “just a political add-on” will vary too.   But this will depend less, we think, on the subject matter of the program – health care versus child care versus community economic development, say – and more on the ways that the program’s goals and strategies are defined.  And what’s more:  starting with a modest conception of “empowerment” or “rights education” in the creation of methods and materials can provide the seedbed and entry point of social movement activists, who, in turn, may bring broader goals and strategies to the enterprise over time.   

    Certainly, this was the case with the Treatment Literacy Campaign.  MSF’s approach to delivering ARV treatment to poor South Africans, we’ve seen, demanded  that HIV/AIDS patients gain an active understanding of their illnesses and treatment, in order to monitor adherence to drug regimens, side effects, and opportunistic illnesses, in a setting where professional monitoring was inevitably in short supply.   MSF and all African HIV/AIDS experts also agreed that effective treatment and prevention entailed extensive community education to overcome stigma and women’s oppression and, thereby, encourage testing and safe sex.   Thus, to a certain extent, as we’ve noted, the MSF model for delivering ARV treatment to poor South Africans included a rights- and empowerment-minded educational and support group element in its conception.  It was the efficacy of TAC’s educational methods and materials in these respects -  encouraging treatment adherence, testing, and safe sex - that led the World Health Organization to adopt TAC’s Treatment Literacy program in its array of “Best Practices” for HIV/AIDS programs in Africa.   So, it was partly the happenstance of TAC having gotten there first with an effective method and body of materials that led to the “best practice” in this case including a more expansive than usual democratic and rights-claiming educational repertoire.  

   Of course, it’s also possible for treatment literacy or any other literacy and training program to be (re)packaged and practiced in ways that leech out radical democratic features.   Thus,  for example, we’ve seen that South Africa’s new National Plan envisions TAC-style Treatment Literacy and support groups in clinics throughout the public health system, and provides for the participation of community organizations and associations of people living with HIV/AIDS  in framing and reframing provincial and national policies and goals – building on the information and insights about problems and possibilities generated from below via these local groups.  But there are afoot many rival treatment literacy materials and methods with a narrower vision; and there are always pressures from above and burn-outs from below that can shut down the fragile circuits that enable bottom-up political energy and reform impulses to help guide and propel a process of revising institutional arrangements and opening political economic arrangements (of health care, in this case) to deepening democratic reforms.  TAC, like any organization that aims to bridge the worlds of social movements and of social bureaucracies and state institutions will need to keep up all its varied means of disrupting arrangements that prove resistant to the ways TAC and its allies have built space for movement actors and generators of movement energy into the new institutional design.
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